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STATEMENT OF THE CASE. 

This appeal includes two actions brought by the 
defendant in error against the plaintiffs in error to 
recover upon insurance policies issued by the plain- 
tiffs in error indemnifying the defendant in error 
against loss of certain property by fire. 


In the lower court, the defendant in error was 
plaintiff and plaintiffs in error were defendants, 
and we will thus refer to the parties in this state- 
ment. . 


The actions were commenced in the District Court 
of the Second Judicial District of the State of 
Idaho, in and for Latah County and were removed 
to the District Court of the United States for the 
District of Idaho, Central Division, and by stipula- 
tion the two cases were consolidated for trial in the 
lower court, and for the purpose of appeal to this 
couit. (Trans. of the Record, page 26.) 


The complaints are in the usual form; that 
against the defendant, Norwich Union Fire Insur- 
ance Society, Limited, is found in the transcript of 
record at pages 1 to 21 inclusive, and that against 
the defendant, The New Brunswick Fire Insurance 
Company, a corporation in the transcript at pages 
181 to 203 inclusive. 


By stipulation found in the record at pages 26 to 
28 inclusive, the answers of the defendants and cer- 
tain exhibits and testimony deemed immaterial on 
this appeal, are omitted from the record. 
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When called for trial in the lower court, a writ- 
ten stipulation was entered into in each cause, that 
the issues of fact be tried and determined by the 
court without the intervention of a jury. (Trans. 
pages 22 and 204.) 


The causes were tried and submitted on the 19th 
day of May, A. D. 1922, and on the 18th day of 
August, 1922, his Hon. Frank 8. Dietrich, Judge in 
the lower court, made and filed his opinion, found 
in the transcript at pages 144 to 158 inclusive, 
directing judgment in each case for the plaintiff. 

On the 3ist day of August, 1922, the defendant 
jointly filed a ‘‘Motion to Suspend Entry of J pa 
ment and for Re-Hearing,’’ which is found in the 
transeript at page 158. 


Thereafter, and on September 19, 1922, his Hon- 
or, Judge Dietrich, made and e ee a ‘*Memoran- 
dum Upon Defendants’ Motion for Re- a 
found m the transcript at pages 160 tomlé3 18% 
sive, and thereafter and on the 10th day of Seal 
tember, 1922, made and entered Judgment in cach 
cause; that against the defendant, Norwich Union 
Fire Insurance Socicty, Limited, a corporation, 18 
found in the transeript at pages 163 and 164 im 
elusive, and that against the defendant, The New 
Brunswick Fire Insurance Company, a corporation, 
is found in ihe transcript at pages 204 and 205. 


my 


Thoyeatter defendants served and filed a petition 
for new trial in each ease; that of the Norwich 
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Union Fire Insurance Society, Limited, is found in 
the transcript at pages 166 to 169 inclusive; that of 
the defendant, The New Brunswick Fire Insurance 
Company, a corporation, is found in the transcript 
at pages 207 to 210 inclusive. 


On the 19th day of June, 1923, the lower court 
made and entered its order in each case denying*a 
new trial; these orders are found in the transcript 
at pages 170 and 211. Thereupon the defendanis 
each petitioned for a writ of error to this court 
and an order allowing the same was given and made 
in each case on the 18th day of August, 1923; for 
the petition of the Norwich Union Fire Insurance 
Society, Limited, and order thereon, see pages 171 
to 175 inclusive; for the petition and order in the 
matter of The New Brunswick Fire Insurance Com- 
pany, see pages 211 to 216 inclusive. The appeal 
was perfected and by the stipulation found at page 
226 of the transcript, the issues to be considered by 
this court are reduced to an interpretation of the 
descriptive clause in each insurance policy involved. 


Krom the admissions made and stipulations en- 
tered into and the evidence adduced upon the trial 
of the causes, the following facts are fairly deduc- 
ible: | : 


The plaintiff is a corporation organized under the 
laws of the State of Idaho, with its principal place 
of business and head office in Moscow, Latah Coun- 
tv, Idaho, and has been, and now is, engaged in the 
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operation of a cider and vinegar plant, and has 
been, and now is, manufacturing cider and vinegar 
at Moscow, Idaho. 


The defendant, Norwich Union Fire Insurance 
Society, Limited, is a corporation organized under 
the laws of England, with its principal place of 
business and head office in Norwich, England, and 
has been, and now is, engaged in the general five 
insurance business and has been, and now is, author- 
ized to conduct its said business in the United 
States, and has complied with all the laws of the 
State of Idaho, regarding foreign corporations and 
fire insurance companies doing business in the State 
of Idaho, and has been, and now is, authorized to 
conduct and carry on its said business within the 
State of Idaho, and to make and enter into con- 
tracts of indemnity against loss by fire, and issue 
and deliver fire insurance policies in conformity 
with and agreeable to the laws of the State of 
Idaho, and the defendant, The New Brunswick Fire 
insurance Company is a corporation organized un- 
der the laws of New Jersey, with its principal place 
of business and head office in New Brunswick, New 
Jersey, and has been, and now is, engaged in the 
general fire insurance business, and has been, and 
now is, authorized to conduct said business in the 
United States, and has complied with all the laws 
of the State of Idaho, regarding foreign corpora- 
tions and fire insurance companies doing business 
in the State of idaho, and has been, and now is, 
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authorized to conduct and carry on its said busi- 
ness within the State of Idaho, and to make and 
enter into contracts of indemnity against loss by 
fire and issue and deliver fire insurance policies in 
conformity with and agreeable to the laws of the 
State of Idaho. (See Paragraph I and II of the 
complaint found at page 1 of the transcript; Para- 
graphs I and II of the complaint found at page 181 
of the transcript; and ‘‘Stipulation Re-Printing of 


Record’’ found at pages 226 and 227 of the tran- 
sevipt. ) 


That at all times in the complaints mentioned, 
Fred Veatch and M. J. Veatch have been co-part- 
ners doing business at Moscow, Latah County, Ida- 
ho, under the name and style of Veatch Realty 
Co., and that said co-partnership has been engaged 
in the business of writing fire insurance. (Sec tes- 
timony of Fred Veatch, transcript, page 30.) 
Veatch Realty Co. has been agent of the defendants 
for the writing of fire insurance policies for a num- 
Der of years. (See testimony of Fred Veatch, 
Trans. pages 30 to 31 inclusive.) 


The vinegar plant of Leo Bros. Company, a ¢ou- 
poration, is situated in Moscow, Idaho, on the east 
side of Main Strect between ‘‘A’’ and “C”’ Sireets, 
on the southeast corner of the intersection of ‘*C”’ 
and Main Strects, and the company has been operat- 
ing a vinegar factory at this location since 1913, 
and was the owner of the premises on the 21st day 
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of December, 1820, and had been the owner of the 
premises at all times up to the trial of the cases 
in the lower court. (See testimony of Fred Veatch, 
Trans. page 31.) 


On the 2ist day of Deeember, 1920, the Veatch 


Realty Co. issued a policy of insurance in the name 
of the defendant, Norwich Union Fire Insurance 
Society, Limited, of Norwich and London, upon 
property of the plaintiff, Leo Brothers Company, 
and on the 28th day of July, 1920, the co-partner- 
ship of Veatch Realty Co. wrote an insurance policy 
upon property of Leo Brothers Company, for the 
defendant, The New Brunswick Fire Insurance 
Company (see testimony of Fred Veatch, Trans. 
pages 31 to 33 inclusive and the policies, Exhibits 
‘“A,”’ one found at page 6 of the transeript and one 
found at page 187 of the transcript), and the 
plaintiff paid the premium on these policies (sce 
Paragraph VII of each complaint and stipulation 
found at page 34 of the transcript). 


The deseriptive clauses of these policies relating 
to the property covered and its location are not 
materially different. They were prepared in tripii- 
eate upon printed blank riders furnished by the 
defendants and when filled cut the origimal was 
pasted on the face of the policy, a copy was pasted 
to the daily report that went to the office of the 
Company and the third was retained by the issuing 
agent, (Trans. pages 48 to 50 inclusive.) 


) 


The Norwich Union clause, briefly, is as fol- 
lows: 


‘‘On the following described property, all 
situate at No. 244 on the east side of Maine 
Street, between ‘‘A’’ and ‘‘C’’ Streets in Mos- 
cow, Idaho. 


1. $5,000.00. On merchandise of every de- 
scription, consisting principally of cider vine- 
gar manufactured or in process of manufac- 
ture, and all materials for manufacturing 
same * * * all only while contained in the three 
story comp. roof brick & one story frame 
building, and its additions (if any) of like 
construction communicating and in contact 
therewith, situate No. 244 on the Southeast 
corner of Main & ‘‘C”’ Streets in Moscow, 
Tdaho.”’ 


At the bottom of the policy after the date line, 
and above and to the left of the signature of the 


issuing agent, are notations under the printed head- 
ings: 


‘‘insurance Map’’ 

“CSI 2 ae aenad 
oC "am 
66 No 29 


so that the same reads as follows: 


“Tnsurance Map”’ 
“Sheet 4’’ 
‘*Block 102”’ 
Mia, 244.72 
(See Exhibit ‘‘A’’, pages 7 to 9 inclusive of the 
transcript. ) 


The descriptive clause in the policy of the de- 
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fendant, The New Brunswick Fire Insurance Com- 
pany, is as follows: 


‘‘On the following described property, all 
situate No. 244 on the south-east corner of 
Main and ‘‘C”’ Streets in Moscow, Idaho. 

$6,000.00. On merchandise of every descrip- 
tion consisting principally of cider vinegar 
manufactured or in process of manufacture 
and on material for manufacturing same, ete. 
* * * all only while contained in the three 
story comp. roof brick & one story frame 
biilding, and its additions Gf any) of like 
construction, communicating and in contact 
therewith, situate as above.’’ 


At the bottom of this policy, and after the date 
hne and to the left of the signature of the insurance 
agent, are the following notations under the printed 
headings: 


‘Insurance Map, 
Sheet 4, 

Block 102, 

No. 244.” 


(See Exhibit ‘‘A’’, Trans. pages 187 to 180 im- 
clusive. ) 


The descriptive clause in each of these policies as 
they relate to the iocation of the property insured 
were wiitten with reference to the insurance map 
referred to in each of the policies. (Testimony of 
Fred Veatch, Trans. pages 37 and 38.) 


This map referred to and identified as Sanborn’s 
Fire Insurance Map of the City of Moscow, in force 


et 
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at the time these policies were written, was ad- 
mitted in evidence and marked Plaintiff’s Exhibit 
No. 3. (See Trans. page 38.) Page 4 of the same, 
whereon the plant of the vinegar factory of the 
plaintiff is shown was also identified and admitted 
in evidence as plaintiff’s Exhibit 3-A. (See Trans. 
page 38.) A copy of plaintiff’s Exhibit 3-A is also 
found at page 229 of the transcript. 


A fire occurred upon the property of the plain- 
tiff on the 6th day of July, 1921. (Testimony of 
Fred Veatch, Trans. page 34.) The fire started on 
the property located at No. 224, according to the 
Sanborn Fire Map, in an old barn, which did not 
belong to Leo Brothers Company, and which was 
being used by a Highway District. This fire com- 
municated from the barn to the property of Leo 
Brothers, and the damage was done to vinegar con- 
tained in tanks in that part of the building owned 
by Leo Brothers Company and marked ‘‘ Vinegar 
Tanks’’ on plaintiff’s Exhibit 3-A, found at page 
229 of the transcript. (Pages 39 and 40 of the 
transcript.) The loss was approximately 130,000 
gallons of vinegar and there was $31,000.00 insur- 
ance thereon, including the amounts of the policies 
In controversy. (Trans. page 40.) 


Notice of the fire and proofs of loss upon the 
policies before the court, were made according to 
the conditions contained in the policies (Trans. 
page 42). No part or portion of the loss under 
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either of the policies has been paid. (Trans. page 
43.) 


Fred Veatch was the principal stockholder and 
manager of the plaintiff but the officers of the de- 
fendants knew this and do not contend for any non- 
liability on the ground that Mr. Veatch, when the 
policies were written, owned an interest in the prop- 
erty insured. (See Trans. page 95.) 


The entire structure designated on the insurance 
map, plaintiff’s Exhibit 3-A, as ‘‘ Vinegar and Cider 
Factory’? and ‘‘Vinegar 'Tanks’’ and ‘‘ Vinegar 
Storage’’ are all used together in the manufacture 
of vinegar and cider. (See the testimony of Fred 
Veaten, Trans. pages 92 and 93), where the witness 
explains the process of manufacturing cider vinegar 
and shows the connection of the various parts of 
this building by a common use in the manufacture 
of vinegar products. These parts are also physical- 
ly connected. (See Trans. page $2, testimony of 
Joseph M. Kimberling, bat pages 116 to 120 in- 
clusive, and plaimntiff’s Mxhibit 3-A, Trans. page 
Zan) 


The Board of Underwriters of Insurance have 
prescribed specifie rates upon all insurable prop- 
erty in this Block 102 (see defendant’s Exhibit No. 
7, Trans. page 231). In this exhivit by line num- 
bered 2, under the heading “‘No. of Rating,’’ the 
specific rate for the vinegar factory of the plaintiff 
is £2.50 per hundred on building and contents. 


he 


There is an error in this exhibit as printed in the 
record. The first $2.50, after the words ‘‘ Vinegar 
Factory’’ in line 2, should be under the heading 
‘““Bldg.’’ for building, and the second $2.50 should 
be under the heading ‘‘Contents”’ instead of Cents. 
In other words, the building and the contents of the 
building take the same rate of insurance. (See 
Trans. page 150 for correct copy.) The third lin 
of this exhibit designates the specific rate on the 
part of the building marked ‘‘ Vinegar Tanks’’ on 
plaintiff’s Exhibit 3-A, and contents of the same 
at $2.45 per hundred (Transcript of Record, page 
D3). 


The witness Veatch for some time, in writing in- 
surance at the reduced rate on the vinegar tanks 
and contents, had used ‘‘No. 240” to designate the 
Is¢ation of the insurance. This number was used 
for his own convenience in cancelling policies upon 
coutenis of the vinegar tanks, as the vinegar was 
sold and shinped out. (See Trans. pages 99 and. 
100.) There is no number 240 on the insurance 
map, nor in the rating book. 

The plant of the plaintiff, as an insurance risk 
is known as a special hazard among the insurance 
people, because it is a manufacturing plant, and 
when reports covering a special hazard are sent into 
the companies, the matter is immediately referred 
to special agents who make inspection of the prop- 
erty insured, both as to its physical and moral haz- 
ard. (Testimony of Witness Veatch, pages 100, 
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110 and 111.) / 


When insurance was written upon this plant and 
reported at the rate of $2.50 per hundred, the in- 
surance company receiving the report would know 
that the insurance covered the entire plant, and 
when the rate of $2.45 per hundred was reported, 
the company or the officers thereof having the 
matter in charge would know that the insurance 
related to that part of plaintiff’s plant specified on 
the insurance map as “‘ Vinegar Tanks,’’ by a refer- 
ence to the rate book. (Trans. page 108, til, 112.) 

The specific rates at Moscow, contained in the 
book cf specific rates, of which defendant’s Exhibit 
7 (Trans. page 231), is page 3, are subject to the 
rules as provided for in the book of Tariff Rates 
and Rules. (Defendant’s Exhibit 18.) (Testi- 
mony of John K. Wooley, Trans. page 130.) 


In order e Insurance on two or more bul: 
ings, Gad: may ue specificaliy rated, it 1s necessal”’ 
to adopt either the average or distribution elanse 
or the ninety or one hundred per cent reduced rate 
average clause, as provided by the rules on page 
12 of Tariff Rules, found in defendant’s Dxhibit 
18, ov by writing the poliey at the highest rate au 
sicable under Rule 4, found at page 4 of Tarif 
Rules, in defendant’s hibit 18. 


POINTS AND AUTHORITVINS. 
T 


ae 
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rhe vecord raises no qucsticns open to review by 
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this court, and the judgment of the lower court 
should be affirmed. 


Revised Statutes, Sees. 649 and 700. 
Section 291 of the Judicial Code. 


British Queen Mining Co. of Colorado vs. 
Baker Silver Mining Co., 189 U. S. 222; 11 
Sup. Ct. Rep. 523. 


Grayson vs. Lynch, 163 U. 8. 472; 16 Sup. 
Ct. Rep. 1064. 


City of St. Lowis vs. Western Umon Tel. Co., 
166 U. S. 388; 17 Sup. Ct. Rep. 608. 


Chicago G. W. Ry. Co. vs. Minneapolis St. 
Pres. ©. Me. hae Coe 176 Wed. Zor 


First Nat’l Bank of Bayonne vs. Anglo- 
South Amer. Bank, 230 Fed. 817. 
Bundy vs. Huntington, 224 Fed. 847. 


Ladd, Ete., Bank vs. Lewis A. Hicks Co., 218 
Fed. 310. 


Phoenix Securities Co. vs. Dittmar, 224 Fed. 
892. 
ler 
A policy of insurance should be construed ac- 
cording to the plain, ordinary and usual meaning 
oi the language used to carry out the intention of 
the parties as gathered therefrom. 
Arkansas Ins. Co. vs. McManus, 110 S. W. 
ToT, dake 
mene Ins. Co. vs. O’Brien, 68 Atl. 484, 
Id. 


French vs. Fidelity & Casualty Co., 115 N. 
AW. 869, Wis. 
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Wisconsin Zine Co. vs. Fidelity & Deposit 
Co., 155 N. W. 1081, Wis. 


ATRL. 
Fire insurance policies, as other cont 
be reasonably interpreted in accord with the appai- 


racts, should 


Lea 


ent object and intent of the parties. 


German-American Ins. Co. vs. Alessenger, 


136 Pac. 478, Colo. 
Hocking vs. British-American Assur. Ce., 
M3. Pac. 2005 Wash. 


IV. 
A pohey, like other contracts, must be construed 
from the language used, and when the terms are 
plain and unambiguous, the court should hold the 
parties thereto: 
Laventhal vs. Fidelity & Casualiy Co., 98 
Peer i075, Cal, 
Puget Sowndal cup. Ce. 
Accident & Piate Glass 
180, Wash. 
P nic 
Poheics of insurance, like other written contracis, 
will be construed with a view of carrying out the 
o 
intention of the parties. 
Jenmengs ws. Brotherwocd Acc. Co, 96, Pad 
982, Colo. 
Guitmg Usdddas Wut dns, Co., 8a.N. 1. We 
Mags. 
Vi. 


Where there is no doubt as to the meaning of a 


iv 
contract there is no room for construction. 


E.. H. Stanton Co. et al, vs. Rochester Ger- 
man Underwriter’s Agency, 206 Fed. Rep. 
978. 


Dover Glass Works Co. vs. American Fire 
Ins. Co., 29 Atl. 1039. 


Hurt vs. Monumental Mercury Mining Co., 
30 Idaho, 295. 


Lathers vs. Mutual Fire Ins. Co., 116 N. W. 
i, 


VIL. 

Where the subject of insurance is described as a 
building, the entire structure composed of several 
parts, is included, if the parts are so joined as to 
be used as one, and devoted to the same common 
purpose. 


Pettit vs. State Ins. Co., 43 N. W. 378, Minn. 


Gross vs. Milwaukee Mechanics Ins. Co., 66 
N. W. 712, Wis. 


Still vs. Connecticut Fire Ins. Co., 172 S. W. 
625, Mo. 


Henry Clay Fire Ins. Co. vs. Crider, 229 8. 


NV. 128s 

PrussionN ai. furs. Co. vs. Terrell,.135,. 8. Wa 
416, Ky. 

Violette vs. Queen Ins. Co., 165 Pac. 65, 
Wash. 


VII. 
Error in rates does not effect contractual rights 
arising out of insurance policies. 


National U. S. Fire Ins. Co., et al, vs. John 
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Spry Lumber Company, 85, N. WH. 256, Il. 
IX. 


The doctrine that an insurer may waive its right 


t 
to insist that the rights of the insured have been 
forfeited extends to practically every ground for 
denying hability. 
Knickerbocker Life Ins. Co. vs. Norion, 96 
ie. Ss. 234. 
Dover Glass Works Co. vs. American Fire 


les. Co.p29 FAlewus9, Vel. 


= 
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Inferenees may arise only from facts established 
by evidence and can never be made to subserve the 
primary functions of evidence. 

Swetland vs. New Werld Life ins. Co., 35, 
Idaho, 109. 
Beazley vs. MeHver, 233.8, W. 949, Tex 


ARGUMENT. 

The opinion of his Honor, Judge Dietrich, which 
is found in the Transcript of Record, beginning on 
page 144 and ending on page 158 and his ‘‘ Memor- 
andum Upon Defendants’ Motion for Re-Hearing,” 
beginning on page 160 of the transcript, disclose 
such a fair, complete and comprehensive considera- 
tion in the triai Court, of the contentions of the 
appellants in error, that an argument upon our 


part seems a work of supererogation. 
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We will therefore limit our discussion to issues 
arising since the trial of the causes and to those is- 
sues of fact not discussed by Judge Dietrich. 


Our first contention is, that the record of these 
causes, presents no questions to this court, which 
are open to review. 


Section 649 of the Revised Statutes provides that 
issues of fact in civil cases in the Circuit Courts of 
the United States may be tried and determined by 
the Court without the intervention of a jury, by 
the parties filing with the Clerk a stipulation in 
writing, waiving a jury. The finding of the court 
upon the facts which may be either general or spe- 
cial shall have the same effect as the verdict of a 
airy... 


Section 700 1s as follows: 


‘When an issue of fact in any civil cause in 
a Circuit Court is tried and determined by the 
court, without the intervention of a jury, ac- 
cording to Section Six Hundred Forty-Nine, 
the rulings of the court in the progress of the 
trial of the cause, if excepted to at the time, 
and duly presented by a Bill of Exceptions, 
may be reviewed by the Supreme Court upon 
a Writ of Exror or upon appeal, and when 
the finding is special, the review may extend 
to the determination of the sufficiency of the 
facts found to support the Judgment.’’ 


The foregoing provisions of the Revised Statutes 
are retained and made applicable to Law actions 
tried in the District Courts by Section 291 of the 
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Judicial Code, which provides in substance, that 
wherever in any law not embraced within the act, 
any reference is made to, or any power or duty is 
conferred or imposed upon the Circuit Courts, such 
reference shall upon the taking effect of the act 
be deemed and held to refer to and to confer such 
power and impose such duty upon the District 
Courts. 


It follows then that only when the findings of 


the court are special may the review of the appel- 
late court extend to a determination of the suffi- 
ciency of the facts found to support the judgment, 
and if the finding is general, then the sufficiency 
of the evidence will not be considered for the put- 


pose of disturbing or reviewing the Judgment. 


In each case at bar the finding is general. There 
are no special findings, nor did the plaintiffs in 
error, or either of them, ever at any time present to 
the court for consideration, special, findings upon 
any issues of facet involved. The nearest either 
came to presenting special findings is shown at page 
141 of the transcript of the record from which we 
quote : 


“MR. DAVIS: The defendant rests, Your 
donor. JI am not quite familiar with the prac- 
tice where the case is tried without a jury. but 
the defendant asks the court to make findings 
in favor of the defendant, special findines. 
finding facts in favor of the defendant, and 
asks Jeave to present proposed findings.”’ 


TT — a a ER OA 


ee 
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But at no time thereafter did the defendants 
request or suggest findings, either in their briefs or 
petition for re-hearing or otherwise, nov did they 
ever present a desired or proposed finding upon any 
point or issue, or remind the court of the foregoing 
suggestion made in the course of the trial. Neither 
does the record contain any exceptions to the rul- 
ings of the court made in the progress of the trial 
of the causes. It is true that the appellants’ in 
error each petitioned for a new trial and that the 
court denied such petition, but no exception was 
taken to such ruling. 


In the case of British Queen Mining Co. of Col- 
orado vs. Baker Silver Mining Co,. 139 U. S. 222, 
this question was fairly before the Supreme Court 
of the United States upon a record on all fours 
Mvith the record in the cases at bar, and the Court 
speaking througn Fuller, C. J., lays down the rule 
as follows: 


Where the record contains a Bill of Exceptions, 
but no exceptions to the rulings of the Court, in 
the progress of the trial of the cause, were thereby 
duly presented and, aithough after reciting the evi- 
denee, it is thercin stated that ‘‘The court there- 
after and during the said term made the following 
Findings of Fact and Judgment thercon,’’ which is 
followed by an opimion of the Court assigning rea- 
sons for its conclusions, this cannot be treated as a 
special finding, enabling the Court to determine 
whether the facts found support the Judgment nor 
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can this general findings be disregarded. In such 
case the record raises no questions open to re- 
vision by the Supreme Court. 


We, therefore, most respectfully submit that no 
error upon the part of the trial court is saved 
for consideration by this court. 


An examination of the specifications of error as- 
signed by plaintiffs in error, as found in the tran- 
seript at page 172 to 174 inclusive and 212 to 210 
inclusive, and pages 18 to 15 inclusive of their brief, 
suggests to us that eounsel for plaintiffs in error 
are undertaking to treat the decision of the lower 
court as special findings. They should not be per- 
mitted to do this, because it has never been held in 
the Federal Courts that an opimion of the trial 
judge, setting forth the reasons for his decision in 

n action at law tried by a Federal Court without 
the intervention of a jury can be regarded as spe- 
cial findings within the meaning of the statute and 
where following such opinion, judgment is ordered 
for plaintiff, as in the case at bar, the finding 1s 
always considered general. 

Assignment No. II was waived, as disclosed by 
the record at page 122, where counsel for plain- 
tiffs in error says: 

“MR. DAVIS: The plaintiff having rested, 
vour Honor, the defendant moves the court to 
enter judgment for the defendant upon viain- 
tiff’s own case, that he is not entitled to re; 
cover. There are matters which I wish to ar- 
eve in brict. 
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THE COURT: I think TI will-not entertain 
argument unless you are willing to stand upon 
the motion. 


MR. DAVIS: All I have is Just an expert 
mere, he just stepped outwin the hall; if we 
can wait a few minutes Mr. Webster might 
take the stand and give us his testimony as 
io— 

THE COURT: Do you want your motion 
disposed of now? 

MR. DAVIS: No, the court did not want to 
mear areiiiient.” 


Therefore, at the request of plaintiffs in error, 
there was no ruling by the court upon their motion 
for a non-sutt. 


The Third Assignment of Error is: 


a denying defendants’ motion | for judg- 
ment at the close of the entire case.’ 


The only record upon which this assignment can 


be predicated is found at page 141 cf the transcript 
and is as follows: 


“MER. DAVIS: The defendant rests, your 

Honor. I am not quite familiar with the prac- 
tice where the case is tried without a jury, but 
the defendant asks the court to make findings 
in favor of the defendant, special findings, find- 
ing facts in favor cf the defendant, and asks 
leave to present proposed findings.’’ 


Vhis never was considered by any party con- 
nected with the trial of the cause as a motion for 
judgment at the close of plaintiff’s case, and the 
very most that can be claimed for the preceeding is 
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that it was a request to’ be permitted to present to 
the court proposed findings and as the record shows 
at the same page that no proposed findings were 
ever presented, nor was any further suggestion 
made to the court that the plaintiffs in error de- 
sired special findings upon any issue of fact in- 
volved, we are at a loss to understand why plain- 
tiffs in error undertake to predicate anv rights in 
this court upon this assignment of error. 


The same may be said of Assignment of Error 
No. IV.. The request of counsel at the close of 
the entire. case we have quoted above, but the record 
continues: 


‘But at no time thereafter did the defend- 
ants request or suggest findings, either in their 
briefs or petition for re-hearing, or otherwise. 
nor did they ever present a desired or proposed 
finding upon any point or issue, or remind the 
court of the foregoing suggestion made in the 
course of the trial.’’ 

Certainly, no refusal of the court to make spe- 
cial findings upon any issue of fact involved is 
shown by tlis record. 

Assignment No. V is equally without merit, be- 
cause each judgment for the defendant in error was 
entered upon a general finding upon conflicting 
testimony. 

The same is true of Assignments No. VI, VIT, 
Vit Ll Rand Ay 


There being then, no Bill of Exceptions to the 
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rulings of the court made during the trial of the 
causes; there being no special findings of the trial 
court, and no showing that any request for special 
findings was made to and refused by the trial court, 
upon which error can be predicated, it is thought 
that the only authoritive action for this court is an 
affirmance of the judgment of the trial court. 


Counsel in their argument, beginning on page 15 
of their brief and ending in the last paragraph 
thereof, persistently stress the Number 240, as per- 
taining to a description of that part of the premises 
involved, designated on the imsurance map as 
“Vinegar T'anks.’’ This is misleading and there is 
no justification for it. 


There.is not a seintilla of evidence to show that 
this No. 240 was ever at any time kuown to or con- 
idered by the insurance companies for any pur- 
pose, or by any person or agent connected with the 
companies, other than the witness Fred Veatch, 
who fully explains the use of this number, at page 
S9 of the transcript where he says, in answer to 
questions by the court: 


(Questions by the court.) 


“). How does it happen that you fixed this 
No. 240? 


A. Ii F can have that old map, I can ex- 
plain it to: you; that 1809, I thimk it is. Now 
as I say when we started in we put up a small 
shed building, and we had, I think—we put up 
a small shed on the south side of our ground 
and put in three tanks only; that shed was 
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boarded up on this side and on this side. 


Q. Yes, I understand that; you testified to 
that in substance before. I mean how did vou 
happen to hit upon this No. 240? 


A. I figured out the way the city numbered 
it, about the distance between this number and 
that number and i put on there for my own 
convenience No. 240, and inadvertently on one 
policy, which was renewed, which was written 
{ think first in 1913 or 1914 that was renewed: 
every year just the same, I used that 240 on 
my specific insurance and have done it right 
straight along, covering the juice, for my own 
information. When the stock begins to run 
down I be gin to cancel cut my speeific insur-. 

nee, as it leaves this tank for the last time, 
as it is shipped, and I used that 240 merelv to 
keep from looking through my records to show 
just the specific insurance that I wanted to can- 
cel out.”’ 


This No. 240 was not upon the Sanborn map for 
any purpese whatever, neither was it in the Book 
of Specific Rates, as they pertain to the manufac- 
turing plant of the defendant in error. 

An examination of pages 89 to 104 of the tran- 
script discloses that Judge Dietrich during the trial 
was at a loss to understand how the insurance com- 
panies would know that Insurance written upon the 
property of Leo Brothers Company would cover 
the entire plant or would be limited to the ‘‘vine- 
far tanks”’ alone, and this is explained by Veatch 
at page 109 of the transeript where he was asked 
the question: 
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“‘@, Assuming, Mr. Veatch, that you write 
a blanket policy with an insurance company 
on vinegar contained in the buildings of the 
plant, at a rate of 2.50; you also write a policy 
for specific insurance upon vinegar in the tank 
sheds at the reduced rate of 2.45; you make 
your report to the company covering the same 
property as described by the Sanborn Fire 
Map, and in that report you show the rates 
for the blanket insurance or the rate rather for 
the blanket insurance and the rate for the spe- 
cific insurance, how would the company know 
what property it was insuring under its separ- 
ate contracts of insurance. 


A. The rate book would indicate that.’’ 


We respectfully submit, that if, as he testified, 
his reports to the companies showed the descriptive 
clause of the policy and also showed the rate of in- 
surance, the company or the proper officers of the 
company could readily understand that the higher 
rate of $2.50 per hundred carried insurance upon 
vinegar in any part of the plant, wherever it might 
be located, and that the policies carrying the lower 
or $2.45 rate, would cover vinegar or vinegar pro- 
ducts only when or. while located in the ‘‘vinegar 
tanks’’ in the tank shed. 


With the rule of law quoted by counsel in their 
brief, at the bottom of page 17, we have no conten- 
tion whatever, but the witness Veatch tells us, as 
we have shown above, how the plaintiffs in error 
could have known that the property insured by 
these two policies was covered in any part of Leo 
Brothers Company manufacturing plant, and there 
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is not a scintilla of evidence to show but that the 
representatives of the company so understood the 
provisions of the policy. 

The witness Veatch further testified and it is un- 
disputed, that in every instance of writing a policy 
upon this plant, because it was a special hazard un- 
der the insurance rules, special agents were sent by 
the companies whose policies had been reported as 
covering the plant, to make a full investigation and 
examination of the property, as to its moral and 
physical hazard. If these special agents of the 
plaintiffs in error did this, and Veatch says they 
did, and there 1s no evidence showing that they 
did not, then they came to Moscow, saw the physical 
connection of the several parts of this plant, suw 
and understood that it was a manufacturing piant, 
saw and understood that the parts designated upon 
the insurance map as ‘‘ Vinegar Tanks’’ were used 
im connection with the cther parts of the: plant in 
the manufacture of cider and cider vinegar. If 
this be ue, and there is not a scintilla of evidence 
to dispute it, then the contention of plaintiffs im 
error, a6 oe in their brict,.1s nothing plea 
mere quibble. 

With the authorities cited by counsel for plain- 
tiifs in errer on pages 18, 19 and si of their brief, 
we have not the least contention or criticism. Hach 
case which we have read only recognizes the rule 
that where property is insured in a specific location, 

} 


aud not eisewkere, and during the time that the 
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policy of insurance 1s in force, such property is re- 
moved from the location where it is insured to some 
other location and is there destroyed, the insurer 
is not liable. 


This principle of law is not involved in the in- 
stant cases, because there is no issue that the vine- 
gar was insured in one place and removed to anoth- 
er. The evidence is that in the course of its being 
manufactured, the vinegar and vinegar products 
went from one compartment or room of this manu- 
facturing plant to other rooms or compartments of 
the same, and that the entire plant was all one 
building by physical connection and by use for a 
common purpose, and there is not a scintilla of evi- 
dence to the contrary. 


On page 20 of their brief, counsel say: 


‘‘This slight physical connection of the two 
buildings could har dly constitute the smaller an 
addition. However, this point is not material 
for regardless of the physical features, the un- 
peputed evidence by plaintiffs own admissions 

that the parties agreed and considered these 
tio structures as separ ate locations or ‘isks 
and regarded them as distinct and separate 
buildings or subjecis of insuranee.”’ 


This statement is absolutely without any founda- 
tion of fact or inference from any testimony in the 
record. The entire record shows that for years and 
vears Leo Brothers Company, through Spottswood 
& Veatch, and through the Veatch Realty Company, 
has been obtaining insurance upon this vinegar 
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plant with the intention and thought that specific 
insurance was the only way to write insurance 
thereon, 


At the bottom of page 89 the following proceed- 
ings were had: 


“MR. DAVIS: Q. Now when there is a 
rate, a specific rate fixed by the Board of Fire 
Underwriters, which is communicated to you, 
that is the rate that you must use, is that not 
correct ? 


Aves Geswsi’ 


@. And that rate applies to the entire risk, 
does it not? 


A. Yes, sir, it is supposed to apply to that 
entire risk. 

@. And when a rate is fixed, identifying a 
risk, that identifies the specific risk, does it 
not? 


A. It is supposed to, yes. 


Q. Now then, explain how, where you have 
two rates or two separate risks. you can write 
the two different risks under one coverage, at 
one separate rate. 


A. That rate sheet there that you have in 
vour hand, Mr. Davis, of course, says next 
south Vinegar tanks. Our heavy values nine 
or ten months out of the year are in those 
tanks, and that part of the time I carried a 
ceitain amount of specific insurance under the 
$2.45 rate. It is impossible for us to carry an 
average clause down there, because that vine- 
gar is shifting practically every day from one 
building to the other. one part of the building 
to the other. There is no means of bookkeep- 
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ing that we could put in down there that we 
eould keep track of the vinegar that would be 
in part of that building one night and what 
vas there the next night, without making the 
actual inventory and measurement, and we 
have always carried a certain amount of spe- 
ciie insurance on those, and as the stock went 
down, we would cancel out on that stuff. 


MR. MOORE: Under the two forty-five 
rate? 

A. Under the two forty-five rate, yes, sir. 

MR. DAVIS: Then the insuranee that was 
written which deseribes 240 was specific on the 
vinegar tank shed, is that correct ? 

A. On the contents of the vinegar tanks, 


es, oir. 


Q@. Now again referring to the word 
“south’’ that you speak of. On this rate man- 
ual, south, first, southeast corner of Main and 
“*C’’ Streets, 2442 

=. Yeu sn 

@. Then there is ‘‘South’’? 

A, Yes, sir, no number. 

9 7 

@. Then there is another south 244 (this 
showld «be 224—See Defendants’ Exhibit 7, 
puamis., page 235i»). 

BY ast (STi. 
jveriseit not-a fact thatethat ratesceheduic 

{o separate risks. each che separate? 

A.” T don’t understand it so, no, sir. 

Q. You did undersiand it so, though, when 
you applied took the two forty-five rate for one 
and a two fifty rate for another, did you not? 

A. No, sir, I did not. I wnderstood that I 
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could write specific insurance at that rate on 
that, and then write blanket insurance to cover 
the— 


@. Does this rate manual tell you what to 
do in regard to it? 


A. I wouldn’t be positive, I wouldn’t say 
until I can read it and refresh my memory on 
a 

@. Isn’t it a fact that if you ale using a 


general coverage that you must average your 
rate ? 


A. I don’t understand so. 


Q. Or apply for a specific rate for the en- 
tire building from the Board of Fire Under- 
writers ? 


A. I don’t understand so, no. 


q). Then Mr. Veatch, let me read this from 
vour testimony in the former trial: JI said: 
‘And where there is a fixed rate for a certain 
risk that applies to the entire risk?’ ‘1 think 
that is correct, I think there are some excep- 
tions to that rate.’ ‘You are referring to the 
average clause, but vou have never used the 
average clause in writing this particular kind 
of a risk?’ ‘No, sir.’ ‘The average clause has 
no bearing on this particular kind of case? 
‘No, sir.’ ‘You identify to vour principal the 
particular insurance you desire or that you are 
binding them with, as a single particular risk 
in all cases? In other words, you never write 
two separate risks at separate rates in one 
policy?’ ‘No, si.’ ‘That cannot be done, ae 
cording to vour rules or the rules of your prin- 
cipals?’ ‘I don’t think so. I have never done 
it anvhow, or attempied to do it.’ That was 
vour testimony in the former trial, was it not? 


oe. 


A. Yes, sir, and that is still correct. 


@. That was your belief at that time and 
that is your belief now? 


A. It is my belief now, yes; sir.”’ 


Now we respectfully submit that, considering all 
Oi this testimony, and it is wndenied, and was 
brought ovt on cross examination, the only reason- 
able conclusion is that it was the intention of the 
Witness Veatch to write specific insurance upon 
vinegar contained in any a of the manufacturing 
plant of the defendant in error. He wrote it at only 
One rate; he wrote it as ale upon one risk. It 
cannot f. argued for a single moment that the 
policies In controversy cover two risks at two separ- 
Mee rates. ‘The risks covered by the policies arc 
vinegar and vinegar stock situated anywhere with- 
in the manufacturing piant of Leo Brothers Com- 
pany. It is not specific msurance cn vinegar in 
the ‘‘vinegar tanks’’ at the reduced rates. 

im the testimony of the witness Veatch, quoted 
av pages 25 and 24 of the brief cf plaintiffs in er- 
ror, — can be deduced except that the witness, 
_- ch, wrote policies at times on the entire manu- 
plent and ecntents at the 2.50 rate, and 
imes he wrote policies on the vinegar tanks 


ns 
bu in eee os 
: u 


and the contents een 23 a separate risk at the 


rate of 2.45. Le testifed thst he knew that he had 
no authority io change yates and admits that when 
1 B 


he wrote this - ier ‘ claes of insurance, that is, on 


the contents of the ‘‘vinegar tanks’’ at the 2.45 rate, 
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he described the rate as line 3, page 3 of the Book 
of Specific Rates for Moscow, and the conclusions 
drawn by counsel in their brief from this testi- 
mony are not justified. They say: 
‘*Tt showed that he knew and understood 240 
(this is the vinegar tanks and the vinegar tank 
shed) to be a separate subject of imsuranee 
from 244.”’ 
and this is true. If Leo Brothers Company de- 
sired specific insurance at the reduced rate or at 
the 2.45 rate, that insurance was limited to the 
tank shed and the tanks therein and the contents 
thereof. There can be no quibble about this, and 
if Leo Brothers Company so desired they could 
insure the buildings of the entire plant, the ma- 
ehinery of the entire plant and the contents of the 
building or buildings, as we may choose to call it, 
of the entire plant, as one risk or one hazard, at 
the rate of 2.50. 


We fail to understand how counsel get any con- 
solation from the case of Stanton et al. vs. Roches- 
ter German Underwriters Agency, 206 Fed. 978. 
They say: 


‘In that case there was but one entire build- 
ing, broken up into several compartments. 
The policy provided that the insurance should 
attach to each of these buildings and contents 
in certain proportions. The contention was 
made that inasmuch as there was but one build- 
ing, this clause could not be applied.”’ 


Then quote from the opinion of Judge Rudkin 
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who tried the cause in the lower court, and we re- 
spectfully insist that if, by the contract of imsur- 
ance one building is broken up or divided into sev- 
eral compartments for purposes of insurance, then 
the contract must prevail and the converse is 
equally true. If the several parts of one build- 
ing may be insured at different rates, by making 
specific insurance wpon each compartment or its 
contents, then the parties may agree that the en- 
tire building may be insured at one rate or at any 
rate and may agree that the entire buildings be 
treated as one risk. This rule of law announced 
by Judge Rudkin means nothing more or less than 
this: Parties may agree that the several apart- 
ments of one building may be treated as separate 
hazards and insurance may be written upon the 
contents thereof as separate risks, or that the par- 
ties may agree that insurance may be written upon 
one building at any particular or specific rate. 


a 


In the instant case, the conduct of Veateh in 
3 


Writing these policies of imsurance dees not mean, 
nor can the conclusion be drawn, that he under- 
took to change rates or to increase the ability of 
the plaintiffs in error in any particular. It shows 
that he treated the entire plant as one building and 
assumed that he had the right to insure the con- 
tents of any or every part of the building at the 
fughest rate carried by any compartment of the 
building. It also shows that he believed or as- 
sumed that he had the right to write specific in- 
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surance at a lower rate on that part of the build- 
ing designated as ‘‘ Vinegar Tanks’’ or the vinegar 
tanks therein, and all vinegar or vinegar products 
therein contained. 


We contend, and are undertaking to show that 
the rule approved by Judge Rudkin is that in- 
surance is a mere matter of contract and that par- 


ties to such contracts bind themselves according to 
the plain, unambiguous provision thereof. We are 
not contending, nor have we ever contended, that 
the provisions of the contract in the Stanton case 
are identical with the terms of the contracts at 
bar, but that the rule announced there applies to 
the cases before the court. 


If the conditions contended for by plaintifis in 
error existed at this vinegar plant of Leo Brothers 
Company, it would have been the next thing to 
iunpossibie for Leo Brothers Company to have had 
insurance written upon their vinegar or vinegar 
products so that they could have had protection 
thereon, because if the vinegar should have been 
insured in that part of the building designated as 
‘*Vinegar Tanks’’ and then in the process of being 
manufactured, it was removed to the north part of 
the buiiding, while there it would have been unim- 
sured. On the other hand, had they insured vine- 
gar in the north part of the building and it had 
een removed to the vinegar tanks, and there was a 
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loss there, the company would have had no imsur- 
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ance, and the only way it could carry insuranec 
and protect itself would have been to write insur- 
ance upon vinegar while situated in any part of 
the plant and to do this it must write at the high- 
est rate of insurance fixed on the entire plant and 
contents, or the 2.50. But when the process of 
manufacturing was completed, and it became noth- 
ing but a matter of storage and removal of the 
vinegar then large quantities of the vinegar, as 
the witness Veatch put it: 

‘‘Our heavy values nine or ten months out of 
the year are in those tanks.’’ (Transcript page 
60-102-106. ) 

The companies had given defendant in error a 
special rate of insurance upon the same while con- 
tained in the tanks and Veatch wrote specific in- 
surance under the special rate. (Trans. page 90.) 


The understanding and intention of the witness 
Veatch in writing this insurance is clearly ex- 
pressed in his testimony, given on cross examina- 
tion and quoted on page 30 of the brief of plain- 
tifis in error. Counsel start out with the ques- 
rion: 

| You afewtami)iarewith the wwe for apply- 
ing co-insurance reduced rate average clause.’’ 

(The contract in the Stanton case embodied the 
Provision for insurance under the co-average clause 
and applies only as we understand it to two or 
more separate or distinct insuranee risks or haz- 
ards. ) 
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The witness answers ‘‘Yes’’, and ends with the 
question at the bottom of the page: 


“Q. That is the only way that they could 
be covered under one coverage ?”’ 


And the witness answers: 


‘If they were two buildings that would be 
true, yes.”’ 


The only conclusion deducible from this quota- 
tion is that Veatch was familiar with the rule for 
applying the coverage clause, and that in his opin- 
ion it applied only where there were two buildings 
covered by one policy. 


These policies before the Court were written at 
the highest rate applicable to the entire manufac- 
turing plant. No effort is made to obtain the bene- 
fit of a reduced rate. 


On page 31 of their brief, counsel say: 


‘‘And later when his counsel had switched 
to this position of blanket coverage, he says, 

Q. Myr. Veatch you have these rate books 
which are vour only instructions. Will you 
find in there any place that authorizes the writ- 
ing of blanket coverage where there are two 
specific rates given by the rating Bureau? 


A. L don’t think I.could in..any, limiive@ 
time; I don’t know whether I could at all or 
not. 


Q. You are not familiar with any such rules 
as authorize that anyway ? 
Aw Nome ii 
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Counsel then refers to the testimony of one 
Wooley and refers to page 130 of the transcript. 
An examination of the transcript at this citation, 
wil disclose that the witness Wooley gave no such 
testimony. The question asked Wooley was as 
follows: 


‘‘Now referring to the specific rates at Mos- 
cow, and your rules as promulgated there, tell 


me whether or not, where there are two risks 
specifically and separately rated, such as line 2 
and line 3 of this book, whether it is possible, 
and to conform to the rules of the company, 
for an agent to write both risks under one cov- 
erage at one rate.’’ 


And Mr. Wooley answers: 


‘‘In the first place, the book of specific rates 
states that the specific rates in the book ap- 
plying to the different risks are subject to the 
rules as provided for under the other book 
(the other book is defendants’ Exhibit 18). 
{fn the other book it states that insurance may 
be issued only covering a specific amount on 

wiuding, a specific amount on machinery, tools 
and fixtures, a specific amount on stock in the 
building. Other than that, in order to write 
insurance on two or more buildings which may 
be specifically rated, it is necessary to adopt 
either the average distribution clause or the 
ninety per cent reduced rate average clause, 
which is accepted for blanket purposes, In liew 
of the average distribution clause. 


@. Now in other words the only way that 
you can write insurance under those condi- 
tions is by using the reduced rate average or 
the co-insurance clause ? 
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A. And the highest rate applicable.”’ 

This is just exactly what Veatch did in writing 
this insurance for the defendant in error. He 
wrote the policy upon vinegar situated at any 
place within the building occupied by the plant at 
the highest rate applicable, $2.50 per hundred. 


The next question and answer are almost far- 
cical: 


. You have to use all three of these to 


make a blanket coverage and if they are not 
used there could not be a blanket coverage ac- 
cording to the rules? 


A. There could not be a blanket coverage.” 
Now neither the witness Wooley nor counsel will 
contend that to write a blanket policy, as it is un- 
derstood in the insurance business, the reduced 
rate average clause and the co-insurance clause, 
and the highest rate applicable must be united. 
The truth of the matter is, that when the wit- 
ness Wooley answered the following question of 
counsel as he did: 
‘‘Now in other words, the only way that vou 
can write insurance under those conditions is 


by using the reduced rate average or the co- 
insurance clause ? 


A. And the highest rate applicable.’’ 


Counsel for plaintiffs in error were astounded, be- 
cause this is just exactly what the witness Veatch 
had done in writing the policies involved here. 
He had intended to cover vinegar and vinegar 
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4] 
stock in any part of the manufacturing plant 


wherever it might be, and had written the policy 
at the highest rate applicable. 


This rule for writing policies at the highest rate 
applicable is found at page 4 of the Tariff Rules, 
contained in defendants’ Exhibit 18, and is as fol- 
lows: 


“When two or more buildings (used for any 
of the purposes described in the list below) ad- 
joining or adjacent, are occupied by the same 
person or firm for a common purpose, so that 
the buildings, although separated, virtually 
constitute a single hazard, they need not be 
charged for as exposures to each other, pro- 
vided the highest basis rate of any of the build- 
ings so adjoining or adjacent to each other is 
made the basis rate for each one of said a, 
ings, according to its class, whether B, C or D 
otherwise each building taking its proper basis 
vate in accordance with the vule for determin- 
ing rate of premium must be subject to the 
charge for exposures as per the tables of ex- 
posures.’’ 


One of the lists referred to by the explanation 
above in parenthesis, is as follows 


‘Cluster of buildings formmg a mill or 
manufacturing establishment (Gt being under- 
stood that dwellings and barns, even if occu- 
pied in connection with such mul or manufac- 
turing establishment must be regarded as ex- 
posures thereto).’’ 


This rule is what Wooley referred to in connec- 
tion with rule No. 20 (A) found at page 12 of 
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Tariff Rules in defendants’ Exhibit 18, which re- 
lates to blanket policies. 


On page 31 of their brief we are covertly ac- 
cused of switching our position. The witness 
Veatch had always considered this insurance as 
specific insurance. Beginning at the bottom of 
page 87 he testified as follows: 


‘‘™. And following those instructions, do 
vou know of any way that vou eould write the 
two risks under one coverage, and still adhere 
to the instructions and rates? I believe you 
testified on the former trial that there is none, 
did you not? 


A... That there was not what? 


®. That vou knew of no way, except by the 
reduced rate average clause? 


A. Yes, the reduced rate average. 


Q. That is the only way they could be coy- 
ered under one coverage ? 


A. If they were two buildings that would 
be true, yes. 


Q. Just as the rate stands, a 2.50 rate on 
the vinegar factory and a 2.45 on the storage 
shed, applying those rates, there is no way ex- 
cept by using the reduced average clause and 
applying the higher rate, there is no wav by 
which vou could write them under one cover- 
age? 

A. T still don’t see why the specific insur- 
ance that I wrote on there couldn’t be writ- 
ten. J still. can’t grasp that as well asim 
blanket coverage. 


@. How'did you apply the rates mm COVvGm 
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ing 244, and the building known as 240, how 
under one rate and covering them both what 
rate did you use? 


MR. MOORE: Mr. Davis, I would ask you 
to reform your question; there was no build- 
ing known as 240. 


MR. DAVIS: I will use it in the sense that 
he used it. 


WITNESS: My impression was that the 
form that we used on those policies, where it 
Says on there ‘additions communicating and in 
contact therewith’ covered it.”’ 

We never have entertained any other thought 
than that the insurance in controversy is specific 
insurance upon vinegar and vinegar stock wherev- 
er located in the plant. That this was the inten- 
tion of the witness Veatch when he wrote these 
policies in controversy is disclosed beyond any 
doubt by his cross-examination found in the tran- 
script at pages 86-S2 inclusive. 


It may be, as ruled by the trial court (Trans. 
pages 96-97), that we could not have shown this 
intention of the witness, Veatch, on direct examina- 
tion but these statements of his intent were brought 
out by opposing counsel by his cross examination, 
and as this evidence of his intention is uncontra- 
dicted we submit that plaintiffs in error are bound 
thereby. 


An examination of the transcript preceding page 
108 will show that the witness Veatch did not un- 
derstand the purport of certain questions asked 
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him by the court, which were intended to disclose 
how the representatives of the insurance compan- 
ies, from the reports sent in by Veatch Realty 
Co., as agents, and which contained the description 
found on the Sanborn Fire Map, could know 
whether the insurance written was upon the entire 
plant as a whole or upon the south part of the 
building. 


Observing this, and feeling that the witness 
Veatch did not understand the scope of the ques- 
tions asked by the court, we asked him the ques- 
tion found at page 109, and the witness readily 
answered: 


‘The rate bookwwouldundicate that.’ 


Now our purpose in using the expression 
‘‘Blanket Policy’? was to call to the attention of 
the witness a policy that covered vinegar while 
situated in any part of the plant, and we used the 
words ‘‘Specific Insurance”’ in that question in the 
sense of insurance upon vinegar in the ‘ Vinegar 
Tanks’’, and the witness at once understood what 
we were asking, and answered as to his under- 
standing of the matter. 


Then it appeared that his Honor, Judge Diet- 
rich, did not understand our question, and the wit- 
ness’ answer, and he asked further questions of 
the witness, beginning on page 111, and at page 
112 the witness Veatch says: 


cé ‘i 


Judge those forms, I den’t know how I 
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could make it any plainer than they read them- 
selves.”’ 
Then the court asks another question, and the 
witness replies: 


‘*The form of the policy reads, ‘and its ad- 
ditions, communicating or in contact there- 
with.’ 


THE COURT: Isn’t that true also of the 
240 policy ? 


A. Yes, sir, the only way they could get 
at that would be by reference to their rate 
book, that says line 3, Tank Sheds.’’ 

Witness here refers to the reference in the poli- 
cies written on vinegar in the ‘‘ Vinegar Tanks’’ at 
the 2.45 rate. . 


The last paragraph of the brief of the plaintiffs 
in error is unwarranted, cither as a statement of 
fact or as a conclusion of fact from the evidence 
adduced upon the trial of the cause. 


There is not a scintilla of evidence to show that 
any person at any time connected with these tran- 
sactions of insurance, evidenced by the two poli- 
cies before the court, ever considered the premiscs 
of Leo Brothers Company manufacturing plant as 
comprising two buildings. But the evidence does 
show, without any contradiction, that every person 
eonnecied with the making of the Sanborn Map, 
and with the fixing of specific rates upen this prop- 
erty, comprising the siesta plant of Leo 
Brothers Company, considered it but one building 


AS; 
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and it is so designated on the Sanborn Map. It 1s 
so delineated on the Sanborn Map. Its physical 
connection 1s shown conclusively by the uncontra- 
dicted testimony of the witness Kimberling, whose 
evidence is found in the Transcript of Record be- 
ginning on page 115 and ending on page 121, and 
its connection by a common use is shown by the 
uncontradicted testimony of the witness Veatch 
throughout the entire transcript. 


Then again, the use of the number 240 as de- 
scriptive of that part of the building designated 
on the Sanborn Map as ‘‘Vinegar Tanks’’ was 
never known to or used by any of the agents of the 
plaintiffs in error, other than by the witness 
Veatch, who used it, not as agent of the companies, 
but as agent of the insured for his own conven- 
ience, in cancelling insurance written on the vine- 


gar in the ‘‘vinegar tanks’’ at the special rate of 
2.40. 


The intent of the witness Veatch to cover vine- 
gar and vinegar stock located at any place within 
the building in which is located the plant of de- 
fendant in error, is shown repeatedly and con- 
clusively time and again at pages 86 to 92 inclu- 
sive of the transcript of the record. This evidence 
of his intent, and understanding of the scope of 
the policies as written was brought out by the 
counsel for the appellants in error on cross ex- 
amination. There is no evidence that any other 
agent or representative of the piaintiffs in error 
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had any other understanding than that these poli- 
cies were to cover vinegar and vinegar stock lo- 
eated in any part of the building upon the premises 
of the defendant in error. 


The only basis that counsel have for making this 
statement is the mere inference that the represen- 
tatives of the plaintiffs in error might have under- 
stood that the premises of the defendant in error 
consisted of two separate and distinct buildings and 


comprised two separate and distinct risks. 


But such inferences can never be made to sub- 
Serve the primary functions of evidence, and we 
respectfully submit that there is not a scintilla of 
evidence in this record, other than the fact that a 
Special rate of 2.45 was made upon the ‘‘vinegar 
tanks’’ and contents when the contracts of insur- 
ance were limited to the tanks and contents, to 
support the contention of counsel for plaintiffs in 
error. 

Taken literally the policies cover vinegar and 
Vinegar stock in any and every part of the build- 
ing in the manufacturing pliant of defendant in 
error. 

It was the understanding of Veatch that such 
was the effect of the coverage clauses of the poli- 
cies, and there is no evidence that the managing 
agents of the appellants in error ever entertained 
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a different understanding. 


The appellants in error are not injured becaus 
under the contention of counsel the insurance 
would have been acceptable if it had been writte 
at the lesser rate. 


We therefore most respectfully submit that th 
Judgment should be affirmed. 
FRANK L. MOORE, 
For Defendant in Error. 


